THE ATTORNEY GENERAL
OF TEXAS |

AUSTIN 11, TEXAS

Honorable Morris W. fassell
County Attorney

Cherokee County

Busk, Texss

Dear Birs ' Opinion No. O=8p98
Res (1) Whether it is mandatory that
commissioners’ court oall a local op-
tion election on the sale of beer up-
on petition bearing 647 signatures;
(2) Whether such petition is walid if
not reinforced by ocommissionerst court's
oz motions (3) Whether oounky olerk
must verify nignaturu &5 those of
qualified voters.

We have received ywr opinion request, and your letter is quoted
is quobed asz follows:

"The County Clerk ef thil county has wt hid: ﬂlod with him she follw-
~ing form petitioms

"t70 THE COMMISBSIONERB' COURT OF CHEROKEE COURTY, TEXAS:s
We, the wndersigned, beisg qualified voters of Cherockee County, Texas,
herehy request the g'o::m'ﬂs.'ui Commisaioners' Cours of Cherokee Coumby,
Texan, %o order am election 4o determine whether or not the sale of beer
that does no% coatainm alcokol im exeess of four (4X) per oentum by weight
shall be legalised im Cherokee County, Texas.

We represent that n0 looal optiom electiom has besn held in Cherokee County,
Texas, during the past oxe year before the presenting of this petitione

Wherefore, we prw thats this Court order suoch eleotioa im sccordmnce w th
the previsions of our laws.? _

"Thia is followed bty 547 signatures, This pedliion was no% # ecured rm
the County Clerk, amd of ocourse does nos bear his uqﬂun axd seal nor
did amyome make applioatiom 4o him for a petitiom as ~ understamd the lew
to contemplates Ngthing further is filed with the Coumty Clerk other tham
the above pedition with the sigmatures which do not have axy addresses
showne

“Is it mandakory thas the Commissicners® Cour'h of this cou:ﬁ oall an el.
ection based upon the above described petition? Would am eleoction onlled



upon the above described petition be valid if the Commissiomers' Céurt did not
also order the election upon their own motion? 1Is the County Clerk recuirsd to
check the signatures on sald petition to determine whether or not the signers
of such petition are in faci gualified voters of the County when the petition
does not show their mddressest"

Article 686, Sec. 32, Penal Code, providess

"The Commissioners?! Court of each county in the state upon its own motion mey
order an election wherein the gualified volers of any county or any Justioce
precinot or incorporated town or oity msy by the exsrcise of local option de-
termine whethar or not the sale of alooholic bovrerages of one or more of the
verlous tupes and alooholio oontent shall be prehibited or legelized within
the prescribed limits of such ocounty, Justice precinet, or incorporated town

or oitys and local option election shall be ocalled by the Commissioners' Court
upon proper petitlon as herein provided, Upon the applicatlon of eny one or
more qualified voters of any county, justioce precinet, or incorporated town or
oity, the vounty clerk of surh county shall issus %o the epplicant or appli=-
oants a petition to ba circulated emong the yualified voters thereof for the
signatures of those qualifisd voters in sush ares who cdeecire that a local option
elootion be omlled therein for the purpose of determining whether the :rele of
alocoholic beverages of one or more of the various types and sloocholic confent
shall be prohiblted or Jopalized within tho presoribed limite of suoh county,
justiee precinet, or lnoorporatad town or oity. The petition so issued shall
clearly state the 'saue or izsues to be voled upon in such eleotion; each such
petition shall show the date of its issus by the ocounty clerk and shall be
serially numberad, and each page of such petition shall bear the same date and
serinl number, and shall bear the seal of the county clerk. The county clerl
shall deliver as many copies of sald petition as may be required by the applia
cant and each copy shall bear the date, number and seal on emch page as reguired
in the originale The County Clerk shall keep a copy of each such petition and
o roeord of the applicants therefor. When any such petition so issued shall
within one hundred and twenty (120) days after the date of issus be filed with
the clerk of the Commissionsrs! court bearing the actual signature of as many
as ten (10%) per cemt of the qualified voters in any such county, jusiice pre-
cinct, incorporated town or city, together with a notation showing the residence
address of each of the said signers, taking the votes for Governor at the last
preceding general election at which time Fresidentisl electors were eleoted as
the basis for determining the qualified voters in anu sucy county or politieal
subdivision, it is hereby required that the Commissioners Court at its next
regular session shall order a local optiorn election to be-held upon the issue
or issues set out in such petition. It shall be the duty of the county clerk
to check the names of the signhers of any such petition and the voting precinets
in which they reside to determine whether or not the signers >f such petition
are in faot qualified voters of the county or political subdivision at the time
such petition is presented, and to certify to the Commissioners’ Court the
number of qualified voters signing such petitione. No signature shall be count=
ed where there is reason to belisve that it is not the actual signeture of the
purported signers The minutes of the Commissi omerst Court shall recordt he
date any such pebtition is presented, the names of the signers thereof, and the
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sction taken with relation to the semes No subsequent election upon the same
issue in the same politiocal subdivision shall be held within one (1) year from
the date of the precodmg local op’tion eleotion in lny ooun-by or politioal sube
division. thereof._ , ‘ oo , R

n & proooedﬁ.ng to oon-kest a local option election im the case of
Hutson ve Smith, 191 S.W. (2d) 779, the ocontestee urged that the petition was
insufficient to confer jurisdiction upon the Commissiomeys' Tourt to call =
looal option election because it was not serially numberéd.in ocompliamce with
Article 666, Sec. 32, Penal Code, The County Clerk issued seventeen copies of
the petition and numbered the copies 1 through 17. The question as to whether
the numbering of the petition in such manner was defective was not d etermined
by the appellats court, tut the ecourt had this to say, and we quote portions of
the opinion as followsg

e o ."Bu'b whether right or wrong.,.if the petition was defeotive in respect %o
being properly serially nmumbered, we do not believe that the petition was there-
by rendered & mullity, The first copy issued bore the mumbsr 1, If other cop-
ies were defectlive bscause they bore the mummbers 2, 3, 4, 5, 6, 7, 8, 9, 10, 11,
12, 13, 14, 15, 16, and 17, respeoctively, such d efect was appareat upem their
faoce, The Commissioners’ COur‘t; with full kmowledge of worything showa by the
face of the pekition ordered the electione o o '«

"Heres the Commissioners' Cour‘\s, inl the exeroise .ef its duty, found tlnt the‘pe-
titiom complied with the statutory requirements, The petitioners who signed the
various ooples of the petition were qualified voters. and entitled to have the
eleotion oalled, If the petition was defective, it was defective asto form
only, and suoch defeot was shown upon its face, The Commisaioners' Court had
jurisdiotion to determine whether such pestition was a proper ome to impose upon
it the duty of emlling the electione o « o Had the Commissioners' Court found
the petition was defeotive in that it was not seritlly numbered, and had the
petitioners applied to the distriot oourt for a mandamus to compel the issumoe
of an order for an eleotiom, & different question would be presented, In axy
oase we hold that the defect in the petitiom, if it was a defect, did not render
the petition & mallity, and thet the court had jurisdiotion to monsidor said
potition, and it was iks duty %o do 80, and said courthad the capacity to de-
termine erronecusly &s well as oorreotly whether the petition was defective as
to forme Since the Commissioners' fourt had jurisdiotion to order the election,
and did order the elsction after affirmatively finding that the petitiom conw
formed to the statutory requirements as to form, we believe that, if the
petition was defeotive as to form (that is, as to being ocorrectly numbered
serially), that it was suffioient to invoke sald Commissiomers' Courtfs juris.
diction in the pmisos. ¢ o 0

", o o Failure o mumber the petition serially, if it wes not mumbered neril.l-
ly, was & mere irregularity which ocourred prior to the election and eould have
had no effest on its outoomes « o o The court had jurisdiction independent of
the petitiom to order the eleotiom and with full knowledgs of def'ects apparant
upon the faoce thereof, therefore, its order Pfor the eleoction eanstitu‘bod &
weiver of apparent defoota in the ptitione «+ o o
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"e o o Wo make this distinotion between the requirsments relative to the mane
datory provisiom that the pstition shall be serially numbered and the manda=
tory provision that the order shell state the issue or lssues to be voted onm
in the eleotiones The pebitionm is addfessed to the Cormissioners' Court, and
if with full knowledge it sees fit to order am elestion, whioch it had the
Jurisdiotion to order at all events, no one else oan question the suffiociency
of the petltion to support an order which the court could have made in the
abaence of & petitiome In other words, s Commissioners! Court oan treat any
petitiom as suffiocient having full knowledge of all facts."

In the mse of Powsll v. Bond, 160 S,W, (24) 337, the court held that
whon the Commissicners' Court found the petition for am eleoction to be suffiw
cient and signed by tem (10) per oent of the qualified voters based on the
vote for Governor at the lamt preceding gemeral slection, t he petition oonfers
Jurisdiotiom upon the ocourt to order the eleoction sand it is mandatory that the
Commissioners?® Court order the eleoction upon the petition,

The petition mentloned 1n Artiole 666, 88cs 32, is nob & mrerequisite
for an order by the Commissioners' Court for an election, because the court may
order an election on its ows motlome I the court orders em elsotion uponm &
pevition, it appears from the opinion in the oase of Hutson v. 8mith quobed
above, the appellatecourts would hold t hat if the petition issued byt he County
Clerk was defective as to form and was not striotly in compliance with the
statute, bubt stated the issuve or issues to be voted on, giving the ocurt full
knowledge of the desires of <the signers of the pstition, and ws signed by
‘the required number of qualified voters, the Commiassioners’ Court may treat the
petition as being sufficient amd its order for an election would constitute
waiver of #rivial defects in the pebltion,

In view of the oases oited above, in answering your questions, we are
of the opinion that it is not mandatory thes the ocourt order an eleotion based
on the petitiom set out inm your letter, However, if the court ordered an elec=
tion based om the petition, the elsotiom would be wvalide We are also of the
opinion that the clerk is required to check the names of the signers of the
petition to determine wither or not they are qualified voters, even though their
addresses ware not shown on the petition,

Trusting that we have satisfactorily answered your questions, we are

: Yours very truly
LW zdegw
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